Teacher’s Guide – Real case and how students should answer the questions! 

https://www.oyez.org/cases/2001/01-400
Does defense counsel render ineffective assistance during the sentencing phase of a murder trial by failing to present mitigating evidence and waiving final argument?
· Case Name: Bell v. Cone, 535 U.S. 685 (2002)
· Issue: Did Cone’s defense attorney provide ineffective assistance by failing to present mitigating evidence and waiving final argument during the sentencing phase of a death penalty trial?
· Ruling: The Court ruled against Cone and in favor of the state (Bell, the prison warden), holding that Cone's attorney's performance did not amount to ineffective assistance under Strickland v. Washington.
1. Deficient Performance?  NO
· Cone argued his lawyer failed during the sentencing phase by:
· Not presenting mitigating evidence (e.g., his drug use, mental health).
· Waiving final closing argument, which meant the prosecution couldn’t give a rebuttal.
· The Court said:
· These were strategic decisions, not evidence of incompetence.
· Especially the decision to waive closing argument — this is a tactical choice that doesn’t automatically equal ineffective assistance.
· The attorney was not silent entirely during sentencing — he participated, questioned witnesses, and presented some evidence.
· Conclusion: The attorney's actions were within the range of reasonable professional judgment.
2. Prejudice?  NO
· Cone also needed to show that, but for his attorney’s choices, the jury would have given a life sentence instead of death.
· The Court said:
· The evidence of Cone’s guilt and brutality of the crime was overwhelming.
· Even if more mitigation evidence was introduced, it likely would not have changed the outcome.
· So, no reasonable probability that the result would have been different.
Conclusion: Cone did not suffer prejudice as required by Strickland.
Questions for legal team to consider possible answers: 
1. Why might a defense attorney choose not to present mitigating evidence? Would it have helped or hurt Cone's insanity plea (based on what Delaney provided)?
Defense attorneys may withhold mitigating evidence if:
· They believe the evidence could backfire (e.g., highlight violent tendencies or drug abuse).
· They assess that the jury won’t be swayed by it.
· They think the mitigation is too weak or may open the door for stronger rebuttal from the prosecution.
 Attorney John Ashcroft may have chosen not to emphasize Cone’s drug use and mental health because:
· The jury had already rejected his insanity defense in the guilt phase.
· Presenting more about his drug use could reinforce the dangerousness and unpredictability of Cone’s behavior rather than humanize him.
2. Did Mr. Ashcroft completely fail to act during sentencing, or make selective choices? How does that affect the 6th Amendment analysis?
Ashcroft did not completely fail during the sentencing phase. Instead, he made selective strategic choices, including:
· Presenting some evidence on Cone’s background.
· Cross-examining state witnesses.
· Waiving closing argument, likely to prevent the prosecution from delivering a powerful rebuttal.
Under the 6th Amendment, counsel is only ineffective if their performance is both:
· Objectively unreasonable, and
· Prejudicial to the outcome (Strickland test).
Because Ashcroft made deliberate, strategic choices, the Court ruled this did not meet the first prong of Strickland (deficient performance). Making a choice—even a risky one—is not the same as abandonment.
3. How do courts decide the difference between poor strategy and ineffective counsel? What evidence here proves or disproves that?
Courts distinguish:
· Poor strategy = a reasonable decision that didn’t work out.
· Ineffective counsel = a decision no reasonable lawyer would make, given the facts.
In Bell v. Cone, the Court emphasized:
· Ashcroft’s decisions were not irrational—he had tactical reasons (like avoiding a prosecution rebuttal).
· The record showed active participation, not abandonment.
Proof this was strategy, not ineffectiveness:
· He made choices with clear reasoning.
· He used his closing waiver as a calculated risk.
4. According to the Strickland Test, what TWO things must be proven for counsel to be considered ineffective? Did Marcus Delaney’s case meet both of these prongs, why or why not?
Marcus Delaney’s case did not meet either prong of the Strickland test, because the Supreme Court believed his attorney’s actions were strategic, not deficient, and the omitted evidence would not have altered the trial’s outcome.






